91st CoNGRESS HOU SE OF REPRESENTATIVES REePORT
2d Session No. 91-1755

THE POISON PREVENTION PACKAGING ACT OF 1970

DeceMBER 15, 1970.—Ordered to be printed

Mr. StAGGERS, from the committee of conference,
submitted the following

CONFERENCE REPORT

[To accompany S. 2162]

The committee of conference on the disagreeing votes of the two
Houses on the amendment of the House to the bill (S. 2162) to provide
for special packaging to protect children from serious personal injury
or serious illness resulting from handling, using, or ingesting house-
hold substances, and for other purposes, having met, after full and
free conference, have agreed to recommend and do recommend to
their respective Houses as follows:

That the Senate recede from its disagreement to the amendment of
the House and agree to the same with an amendment as follows:

In lieu of the matter proposed to be inserted by the House amend-
ment insert the following:

Secrron 1. This Act may be cited as the “Poison Prevention Pack-
aging Act of 1970”.

Szc. 2. For the purpose of this Act—

(1) The term ““Secretary” means the Secretary of Health, Education,
and Welfare.

(2) The term “household substance” means any substance which is
customarily produced or distributed for sale for consumption or use, or
customarily stored, by individuals in or about the household and which is—

(A) @ hazardous substance as that term is defined in section 2(f)
of the Federal Hazardous Substances Act (15 U.S.C. 1261(1));

(B) an economic poison as that term is defined in section 2a of the
Federal Insecticide, Fungicide, and Rodenticide Act (7 U.S.C.
135(a));

(0) a food, drug, or cosmetic as those terms are defined in section
201 of the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 321); or

(D) a substance intended for use as fuel when stored in @ portable
container and used in the heating, cooking, or refrigeration system
of a house.
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(8) The term “package” means the immediate container or wrapping
wn which any household substance is contained for consumption, use, or
storage by individuals in or about the household, and, for purposes of
section 4 (a) (2) of this Act, also means any outer container or wrapping
used in the retail display of any such substance to consumers. Such term
does not include—

(A) any shipping container or wrapping used solely for the trans-
portation of any household substance in bulk or wm quantity to
manufacturers, packers, or processors, or to wholesale or retail
distributors thereof, or

(B) any shipping container or outer wrapping used by retailers
to ship or deliver any household substance to consumers unless it is
the only such container or wrapping.

(4) The term “special packaging”’ means packaging that is designed or
constructed to be significantly difficult for chaldren under five years of age
to open or obtain a toxic or harmful amount of the substance contained
therein within a reasonable time and not difficult for normal adults to use
properly, but does not mean packaging which all such children cannot open
or obtawn a toxic or harmful amount within a reasonable time.

(9) The term “labeling” means all labels and other written, printed, or
graphic matter (A) upon any household substance or its package, or (B)
accompanying such substance.

Skc. 8. (a) The Secretary, after consultation with the technical advisory
committee provided for in section 6 of this Act, may establish in accordance
with the provisions of this Act, by regulation, standards for the special
packaging of any household substance if he finds that—

(1) the degree or nature of the hazard to children in the availability
of such substance, by reason of its packaging, is such that special
packaging is required to protect children from serious personal injury
or serious illness resulting from handling, using, or ingesting such
substance; and

(2) the special packaging to be required by such standard is tech-
nically feasible, practicable, and appropriate for such substance.

(b) In establishing a standard under this section, the Secretary shall
consider—

(1) the reasonableness of such standard;

(2) available scientific, medical, and engineering data concerning
special packaging and concerning childhood accidental ingestions,
winess, and injury caused by household substances;

C(Zé‘}’) the manufacturing practices of industries affected by his Act;
an

(4) the nature and use of the household substance.

(¢) In carrying out this Act, the Secretary shall publish this findings,
lis reasons therefor, and citation of the sections of statutes which au-
thorize his action.

(d) Nothing in this Act shall authorize the Secretary to prescribe specific
packaging designs, product content, package quantity, or, with the excep-
tion of authority granted in section 4(a)(2) of this Act, labeling. In the
case of a household substance for which special packaging is required
pursuant to a regulation under this section, the Secretary may in such
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regulation prohibit the packaging of such substance in packages which
he determines are unnecessarily atiractive to children.

Szc. 4. (a) For the purpose of making any household substance which
is subject to a standard established under section 3 readily available to
elderly or handicapped persons unable to use such substance when pack-
aged in compliance with such standard, the manufacturer or packer, as
the case may be, may package any household substance, subject to such a
standard, in packaging of a single size which does mot comply with such
standard 1f—

(1) the manufacturer (or packer) also supplies such substance
in packages which comply with such standard; and

(2) the packages of such substance which do not meet such standard
bear conspicuous labeling stating: ““This package for households
without young children’ ; except that the Secretary may by regula-
tion prescribe a substitute statement to the same effect for packaging
too small to accommodate such labeling.

(b) In the case of a household substance which is subject to such a
standard and whick is dispensed pursuant to an order of a physician,
dentist, or other licensed medical practitioner authorized to prescribe,
such substance may be dispensed in noncomplying packages only when
directed in such order or when requested by the purchaser.

(¢) In the case of a household substance subject to such a standard
which is packaged under subsection (a) in a noncomplying package, if
the Secretary determines that such substance is not also being supplied by
a manufacturer (or packer) in popular size packages which comply with
such standard, he may, after giving the manufacturer (or packer) an
opportunity to comply with the purposes of this Act, by order require such
substance to be packaged by such manufacturer (or packer) exclusively
special packaging complying with such standard if he finds, after oppor-
tunity for hearing, that such exclusive use of special packaging 1s necessary
to accomplish the purposes of this Act.

Skc. 5. (a) Proceedings to issue, amend, or repeal a requlation pre-
seribing a standard under section 3 shall be conducted in accordance with
the procedures prescribed by section 568 (other than paragraph (3)(B) of
the last sentence of subsection (b) of such section) of title & of the Unated
States Code unless the Secretary elects the procedures preseribed by sub-
section () of section 701 of the Federal Food, Drug, and Cosmetic Act,
in which event such subsection and subsections (f) and (g) of such secton
701 shall apply to such proceedings. If the Secretary makes such election,
he shall publish that fact with the proposal required to be published under
paragraph (1) of such subsection (e).

(b)(1) In the case of any standard prescribed by a regulation issued in
accordance with section 553 of title § of the United States Code, any person
who will be adversely affected by such a standard may, at any time prior to
the 60th day after the regulation prescribing such standard is issued by the
Secretary, file a petition with the United States Court of Appeals for the
cirewit in which such person resides or has his principal place of business
for a judicial review of such standard. A copy of the petition shall be forth-
with transmitted by the clerk of the court to the Secrelary or other officer
designated by him for that purpose. The Secretary shall file in the court the
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record of the proceedings on which the Secretary based his standard, as
provided in section 2112 of title 28 of the United States Code.

(2) If the petitioner applies to the court for leave to adduce additional
evidence, and shows to the satisfaction of the court that such additional
evidence is material and that there was no opportunity to adduce such
evidence i the proceeding before the Secretary, the court may order such
additional evidence (and evidence in rebuttal thereof) to be taken before the
Secretary in a hearing or in such other manner, and wpon such terms and
conditions, as to the court may seem proper. The Secretary may modify his
findings as to the facts, or make new findings, by reason of the additional
evidence so taken, and he shall file such modified or new findings, and his
recommendation, if any, for the modification or setting aside of his original
standard, with the return of such additional evidence.

(8) Upon the filing of the petition under paragraph (1) of this subsec-
tion the court shall have jurisdiction to review the standard of the Secretary
i _accordance with subparagraphs (A), (B), (C), and (D) of paragraph
(2) of section 706 of title & of the United States Code. If the court ordered
additional evidence to be taken under paragraph (2) of this subsection,
the court shall also review the Secretary’s standard to determine if, on the
basis of the entire record before the court pursuant to paragraphs (1) and
(2) of this subsection, it is supported by substantial evidence. If the court
Sinds the standard is not so supported, the court may set it aside.

(4) With respect to any standard reviewed under this subsection, the
court may grant appropriate relief pending conclusion of the review
proceedings, as provided in section 705 of such title 5.

(6) The judgment of the court affirming or setting aside, in whole or in
part, any such standard of the Secretary shall be final, subject to review
by the Supreme Court of the United States upon certiorari or certification,
as provided in section 125 of title 28 of the United States Code.

Sze. 6. (a) For the purpose of assisting in carrying out the PUTPOSES
of this Act, the Secretary shall appoint a technical advisory commitiee,
designating a member thereof to be chairman, composed of not more than
cighteen members who are representative of (1) the Department of Health,
Education, and Welfare, (2) the Depariment of Commerce, (3) manu-
Jacturers of household substances subject to this Act, (4) scientists with
expertise related to this Act and licensed practitioners in the medical Jreld,
(6) consumers, and (6) manufacturers of packages and closures for
household substances. The Secretary shall consult with the technical
advisory committee in making findings and in establishing standards
pursuant to this Act.

(b)) Members of the technical advisory committee who are not regular
Jull-time employees of the United States shall, while attending meetings of
such committee, be entitled to receive compensation at @ rate fized by the
Secretary, but not exceeding $100 per diem, including traveltime, and
while so serving away from their homes or reqular places of business, they
may be allowed travel expenses, including per diem in liew of subsistence,
as authorized by section 5703 of title & of the United States Code for
persons in the Government service employed intermittently.

SEc. 7. (a) Section 2(p) of the Federal Hazardous Substances Act
(15 U.S.C. 1261 (p)) is amended—
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(1) by striking out “which substance’ in the part preceding para-
graph (1) and inserting in liew thereof “if the packaging or labeling of
such substance is in violation of an applicable regulation issued
pursuant to section 3 or 4 of the Poison Prevention Packaging Act
of 1970 or if such substance” ; and

(2) by adding the following after and below paragraph (2):

“The term ‘misbranded hazardous substance’ also includes a household
substance as defined in section 2(2) (D) of the Poison Prevention Packaging
Act of 1970 if it is a substance deseribed in paragraph 1 of section 2(f) of
this Act and its packaging or labeling is in wviolation of an applicable
regulation issued pursuant to section 8 or 4 of the Poison Prevention
Packaging Act of 1970.”.

(b) ‘Section 22(2) of the Federal Insecticide, Fungicide, and Rodenticide
Act (7 U.S.C. 185(2)(2)) is amended by striking out the period at the
end of paragraph (h) of such section and inserting in liew thereof “; or”
and by adding at the end thereof a new paragraph as follows:

“(i) if its packaging or labeling is in violation of an applicable
regulation issued pursuant to section 3 or /4 of the Poison Prevention
Packaging Act of 1970.”

(¢) Section 403 of the Federal Food, Drug, and Cosmetic Act (21
[7.5.C. 843) is amended by adding at the end thereof a new paragraph
as follows:

“(n) If its packaging or labeling is in violation of an applicable regu-
lation issued pursuant to section 8 or /4 of the Poison Prevention Packag-
ing Act of 1970.”

(d) Section 502 of the Federal Food, Drug, and Cosmetic Act (21
U.S.C. 352) is amended by adding at the end thereof a new paragraph as
follows:

“(p) If it is @ drug and its packaging or labeling s in violation of an
applicable regulation issued pursuant to section 3 or 4 of the Poison
Prevention Packaging Act of 1970.”

(e) Section 505(b)(2) of the Federal Food, Drug, and Cosmetic Act
(21 U.S.C. 353(b)(2))is amended by striking out “and (h)” and insert-
wng in liew thereof <, (k), and (p)”. A

(f) Section 602 of the Federal Iood, Drug, and Cosmetic Act (21 U.S.C.
362) is amended by adding at the end thereof a new paragraph as follows:

“(f) If its packaging or labeling is in violation of an applicable regula-
tion wssued pursuant to section 8 or 4 of the Poison Prevention Packaging
idctiof 19708

Sre. 8. Whenever a standard established by the Secretary under. this
Act applicable to a household substance is in_effect, no State or political
subdivision thereof shall have any authority either to establish or continue
in effect, with respect to such household substance, any standard for
special packaging (and any exemption therefrom and requirement related
thereto) which is not identical to the standard established uwnder section 3
(and any exemption therefrom and requirement related thereto) of this Act.

Sro. 9. This Act shall take effect on the date of its enactment. Each
requlation establishing a special packaging standard shall specify the
date such standard is to take effect which date shall not be sooner than one
hundred and eighty days or later than one year from the date such regula-
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tion is final, unless the Secretary, for good cause found, determines that an
earlier effective date is in the public interest and publishes in the Federal
Register his reason for such finding, in which case such earlier date shall
apply. No such standard shall be effective as to household substances
subject to this Act packaged prior to the effective date of such final
regulation.
And the House agree to the same.
HarrLey O. STAGGERS,
Joux K. Moss,
Joux M. Murpny,
Hastinegs Kurrs,
Managers on the Part of the House.
WARREN G. MAGNUSON,
Prriip A. Harr,
Frank E. Moss,
James B. PrArson,
CuarrLes E. GoopEgLr,
Managers on the Part of the Senate.

H. Rept. 91-1755




STATEMENT OF THE MANAGERS ON THE PART OF
THE HOUSE

The managers on the part of the House at the conference on the
disagreeing votes of the two Houses on the amendment of the House
to the bill (S. 2162) to provide for special packaging to protect children
from serious personal injury or serious illness resulting from handling,
using, or ingesting household substances, and for other purposes, sub-
mit the following statement in explanation of the effect of the action
agreed upon by the conferees and recommended in the accompanying
conference report:

The House amendment to the bill struck out all of the Senate bill
after the enacting clause and inserted a substitute amendment. The
committee of conference has agreed to a substitute for both the Senate
bill and the House amendment to the bill. Except for technical,
clarifying, and conforming changes, the following statement explains
the differences between the House amendment and the substitute
agreed to in conference.

The conference substitute is identical to the bill as amended by the
House except for the provision in section 4(a) authorizing manu-
facturers (or packers) of household substances subject to special
packaging requirements to package such substances in packages not
complying with such requirements for the purpose of making such
substances readily available to the elderly and handicapped unable
to use such substances in packages complying with such requirements.

In section 4(a), as amended by the House, the manufacturer (or
packer) of a household substance subject to a special packaging re-
quirement was given similar authority to package such a substance in
noncomplying packages if he also packaged such substance in at least
one package size complying with such standard and if the noncomply-
ing packages were labeled to show that there were complying packages
which should be used in households with young children. Thus, under
the House version, most of the packages used in the marketing of such
substances could be noncomplying packages. Complying packaging
could have been the exception to general marketing practices.

Section 4(a) of the conference substitute is designed to make sub-
stances subject to special packaging requirements available to the
elderly and handicapped in packages which do not unnecessarily
hinder them in their use of such substances. A manufacturer (or
packer) is permitted under such section to use for such a substance
one size of packaging which does not meet the special packaging
requirements if he also supplies the substance in packaging which
complies with the requirements. In addition, the noncomplying
packaging must be labeled to show it is not for households with young
children.

It is expected that specially packaged substances will be the rule
rather than the exception for substances regulated under this legisla-
tion. Also, it is expected that manufacturers (or packers) will not

(7)
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exact a premium price for specially packaged substances and will
make every effort to assure the adequate distribution and advertise-
ment of specially packaged substances so that the public will become
acquainted with special packaging and familiar with its operation.
Since the purpose of this section is to assist the elderly and handicap-
ped, it is expected that the manufacturers (or packers) will use
noncomplying packaging only when the required special packaging is
of a kind that will create significant difficulty in use for the elderly
and handicapped, and that manufacturers (or packers) will in using
noncomplying packaging choose package sizes most likely to be used
by the elderly and handicapped.

Although 1t has been pointed out that the majority of households
do not contain young children, it was felt that, in order to adequately
protect young children, the marketing in complying packaging of
substances subject to special packaging requirements had to be made
the general marketing practice.

Section 4(b) of the conference substitute is identical to the House
amendment and provides that in the case of household substances
which are dispensed only upon preseription such substances (if subject
to special packaging requirements) may be dispensed in noncomplying
packages only when directed in the prescription or when requested
by the purchaser.

Section 4(c) of the conference substitute is the same as section 4(b)
of the House version and authorizes the Secretary to require exclusive
use of special packaging for substances if (1) he determines that the
substance is not being supplied by the manufacturer (or packer) in
popular sizes of special packages; and (2) after giving the manufac-
turer (or packer) an opportunity to comply with the purposes of this
act, he finds, after opportunity for hearing, that exclusive use of
special packaging is necessary to accomplish the purposes of this act.

The legislation as passed by the Senate contained a special provision
(section 3(e)) authorizing the Secretary to exempt categories of sub-
stances subject to special packaging requirements. That special pro-
vision was not contained in the House version and is not contained in
the conference substitute because the Secretary may provide such
exemptions while prescribing such special packaging requirements.
In addition, if the Secretary wishes to make such an exemption after
he has prescribed special packaging requirements, he may use the
informal rulemaking authority provided in section 5 of the conference
substitute to amend the regulation preseribing such requirement.

Hariey O. SracGERrs,

Joun K. Moss,

Joun M. Murpny,

Hastings Krirs,
Managers on the Part of the House.
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